
  

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
 

In re:       BKY 04-36177 GFK 7 
 
 Busse Construction, Inc.,   NOTICE OF HEARING, MOTION 

FOR EXPEDITED HEARING AND 
MOTION FOR RELIEF 

   Debtor.   FROM THE AUTOMATIC STAY   
 
 
TO: Parties in interest pursuant to LOCAL RULE 9013-3; see attached service list. 
 

1. State Bank of Belle Plaine (the “Bank”), by and through its undersigned counsel, moves the 

court for the relief requested below and gives notice of hearing. 

2. A hearing on this motion will be held before the Honorable Gregory F. Kishel, Courtroom 

228B, U.S. Courthouse, 316 North Robert Street, St. Paul, Minnesota, at 1:15 p.m. on October 27, 

2004, or as soon thereafter as counsel may be heard. 

3. Any response to this motion must be filed and delivered as soon as possible, but in any case 

prior to the scheduled hearing.  UNLESS A RESPONSE OPPOSING THE MOTION IS 

TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING. 

4. This court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 157 and 1334, FED. R. 

BANKR. P. 5005, and LOCAL RULE 1070-1.  The proceeding is a core proceeding.  The petition 

commencing this chapter 7 case was filed on October 21, 2004.  The case is now pending in this 

court. 

5. This motion arises under 11 U.S.C. § 362 and FED. R. BANKR. P. 4001.  This motion is filed 

under FED. R. BANKR. P. 9014 and LOCAL RULES 9006-1 and 9013-1 to 9013-3.  Movant requests 

hearing on an expedited basis and relief from the automatic stay. 

6. Expedited Relief.  Expedited relief is available, for cause, pursuant to FED. R. BANKR. P. 

9006(c) and LOCAL RULE 9006-1(d).  In this case, on information and belief, Debtor’s insurance has 



  

lapsed or will lapse imminently1 and the Trustee has no resources with which to extend insurance 

coverage or otherwise protect the Debtor’s assets from peril.  Furthermore, the Debtor’s assets, and 

the Bank’s collateral, are valuable, movable, and only minimally secured. 

7. The Bank’s Claim.  The Debtor is indebted to the Bank as evidenced by a promissory note 

dated August 15, 2004 in the original amount of $613,265.35 (Loan No. 47828).2  The Debtor owed 

the Bank $618,171.47 as of the October 21 Petition Date.  To secure such indebtedness, the Debtor 

granted the Bank a security interest in all of its assets, including accounts and equipment, by way of a 

security agreement dated April 24, 2004.3  The Bank holds a duly perfected, first-priority security 

interest in accounts and equipment by virtue of its UCC-1 financing statement filed with the 

Minnesota Secretary of State on January 25, 1984 (Doc. No. 725797).4   

8. Substantive Relief — Cause.  Under § 362(d)(1), relief is appropriate for cause, such as 

lack of adequate protection.  In this case, the subject property is comprised primarily of heavy 

equipment and accounts.  With regard to the equipment, much of it may be stored out of doors and 

in locations where it may be subject to loss if unattended for a significant period.  Further, the 

equipment is subject to depreciation due to its age and seasonal utility.  With regard to accounts, the 

risk of depreciation is particularly acute when the collateral is accounts receivable.  See In re Value 

Recreation, Inc., 228 BR. 692, 698 (Bankr. D. Minn. 1999)(“These are highly fluid current assets. . . . 

The nature, amount, and value of accounts receivable can . . . quickly erode.”)  The Bank is not 

being compensated for this depreciation and risk of loss.  See In re Food Barn Stores, Inc., 159 B.R. 

264, 267 (Bankr. W.D. Mo. 1993)(interpreting “cause” in the context of § 362(d)(1) to mean “any 

                                                 
1 A true and correct copy of the Notice of Cancellation is attached as Exhibit A. 
2 A true and correct copy of the promissory note is attached as Exhibit B. 
3 A true and correct copy of the security agreement is attached as Exhibit C. 
4 A true and correct copy of the initial UCC-1 financing statement is attached as Exhibit D.  Doc. 
No. 725797 has been continued from time to time and amended to release specified items.   
 



  

reason whereby a creditor is receiving less than his bargain from a debtor and is without remedy 

because of the bankruptcy proceeding”); United Savings Assn. of Texas v. Timbers of Inwood Associates, 

Ltd., 484 U.S. 365 (1988)(discussing lack of compensation for depreciation as an element of lack of 

adequate protection).  Cause exists for relief under 11 U.S.C. § 362(d)(1). 

9. Substantive Relief — Lack of Equity and not Essential to Reorganization.  Under 

§ 362(d)(2), relief is appropriate where the Debtor lacks equity in the property and the property is 

not necessary for an effective reorganization.  This being a chapter 7 case, no reorganization is in 

prospect.  Regarding equity in the property, according to an equipment appraisal from March 2004, 

the subset of the equipment in which the Bank’s lien is clearly first priority was valued at $492,500 

(book value; liquidation value is likely substantially less), whereas the Bank now asserts a claim of 

approximately $618,000.  On information and belief, there is other “light” equipment, accounts, and 

other collateral subject to the Bank’s lien, but the value of the same is believed to be minimal.  

Therefore, the Debtor lacks equity in the subject property, and relief is appropriate under 11 U.S.C. 

§ 362(d)(2). 

10. Under to 11 U.S.C. § 362(g), the burden is on the Debtor to prove the absence of cause or 

the existence of adequate protection. 

11. At this time, the Bank  does not anticipate calling for testimony as to any facts relevant to this 

motion.  However, the Bank reserves its right to call witnesses for such purpose, if necessary. 

12. The Bank asserts that the relevant legal authorities are set forth herein and the requirement 

of a separate memorandum, if applicable, is satisfied hereby. 

 

Wherefore, the Bank  moves the Court for an order terminating the automatic stay with respect 

to the Bank ’s interest in the Collateral, and for such other relief as may be just and equitable. 

















  

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
 

In re:       BKY 04-36177 GFK 7 
 
 Busse Construction, Inc,   UNSWORN DECLARATION 
       FOR PROOF OF SERVICE 
        
   Debtor.    
 

 
The undersigned, an employee STEIN & MOORE, P.A., declares that on October 22, 2004, he served 
the following: 
 

1. Notice of Hearing and Motion for Relief from the Automatic Stay; 
2. Proposed order, and 
3. Unsworn Declaration for Proof of Service 

 
on each of the entities named below, by U.S. mail (unless otherwise indicated) by mailing to each of 
them a copy thereof by enclosing the same in an envelope with first class postage prepaid and 
depositing the same in the post office at St. Paul, Minnesota, addressed to each of them as follows: 
 
 
John Hedback, Trustee 
2855 Anthony Ln. S., Ste. 201 
St. Anthony, MN 55418-3265 
Facsimile 612-789-2109 
 

Steven Kluz, Sr. 
Rider Bennett LLP 
333 South Seventh St., Ste 2000 
Minneapolis, MN 55402 
Facsimile 612-340-7900 

 
U.S. Trustee  
300 S. Fourth St., Ste. 1015 
Minneapolis, MN 55415 
Facsimile 612-664-5516 
 

 
Busse Construction, Inc. 
13001 Belle Plaine Trl. 
Belle Plaine, MN 56011 
Facsimile 952-873-2070 

The CIT Group/Equipment Financing 
PO Box 27248 
Tempe, AZ 85285-7248 
Facsimile 800-362-1766 
 

Ziegler, Inc. 
901 W. 94 th St. 
Minneapolis, MN 55420 
Facsimile 952-887-5820 

Volvo Commercial Finance LLC 
7823 National Service Rd. 
Greensboro, NC 27409 
Facsimile 336-931-3773  
 
 

Case Credit Corp. 
PO Box 292 
Racine, WI 53401-0292 
Facsimile 262-636-5590 

  



  

Associates Commercial Corp. 
1701 Golf Rd., #1108 
Rolling Meadows, IL 60008 
Facsimile 312-627-3590  
 
Associated Bank 
401 E. Kilbourn Ave. 
Milwaukee, WI 53202-3212 
Facsimile 414-283-2204 

Deere Credit, Inc 
6400 86 th St. NW 
PO Box 6600 
Johnston, IA 50131-6600 
Facsimile 515-267-3000 

 
I declare under penalty of perjury that the foregoing is true and correct. 
 
Dated: October 22, 2004       /e/  Eric J. Sherburne      
 
  



  

 
UNITED STATES BANKRUPTCY COURT 

DISTRICT OF MINNESOTA 
 
 

In re:       BKY 04-36177 GFK 7 
 
 Busse Construction, Inc.,   ORDER 
       FOR RELIEF FROM 
       THE AUTOMATIC STAY 
   Debtor.    
 
 
At St. Paul, Minnesota this 27 th day of October, 2004.  
 

 This matter came before the Court on a motion by State Bank of Belle Plaine for an order 
for relief from the automatic stay.  Appearances were noted on the record.  Based on the motion, 
file, records, and proceedings herein, 
 
IT IS ORDERED: 
 

1. Under the circumstances, sufficient notice was given and expedited relief is appropriate.  

2. State Bank of Belle Plaine is granted relief from the automatic stay of 11 U.S.C. § 362 with 

respect to property described as follows:  

All business assets of Busse Construction, Inc., 
including accounts and equipment. 
 

The automatic stay is terminated as to the Bank with respect to such property. 
 

3. Notwithstanding FED. R. BANKR. P. 4001(a)(3), this Order is effective immediately. 

 

________________________ 
Honorable Gregory F. Kishel 

       United States Bankruptcy Judge 




